BNA  Net operating losses

Net operating losses may be carried over 20 years, and may be carried back 2 years (limited to $10,000). 25 

25 N.Y. Tax Law § 208.9(f); Instructions for General Business Corporation Franchise Tax Returns. See 1200, Income Taxes: State Treatment of Net Operation Losses, at 1200.04.B.33, 1510, State Taxation of S Corporations, and 2200, New York State and City Corporation Income Taxes, at 2200.07.

33. New York

a. Computation of the NOL

(1) Corporate Franchise Tax

Corporations subject to tax under Article 9–A of the New York Tax Law (general business corporations) must compute their tax as determined under the highest of the following four bases: entire net income, capital, minimum taxable income, or the fixed dollar minimum, plus an additional tax on subsidiary capital. 583 Entire net income is defined as total income from all sources, and is presumed to be the same as federal taxable income, before NOLs and special deductions, subject to certain modifications. 584 

583 N.Y. Tax Law § 210(1).

584 N.Y. Tax Law § 208(9). See also N.Y. Comp. Codes R. & Regs. tit, § 3-2.2.

A New York NOL deduction is subtracted from federal taxable income to arrive at entire net income for New York corporate franchise tax purposes. 585 The New York NOL deduction is the same as the federal NOL deduction permitted under I.R.C. § 172, subject to three limitations:

585 N.Y. Tax Law § 208(9)(f).

• No deduction is allowed for a loss sustained during any year in which the corporation was not subject to the New York corporate franchise tax. 586 

• Any NOL deduction which may be carried forward or back for federal tax purposes is subject to adjustment for the additions and subtractions required by New York law.

• The New York NOL deduction may not exceed the deduction allowable for federal purposes. 587 

586 See N.Y. Dept. of Rev. and Taxn., TSB-A-99(15)C (March 1, 1999) (losses incurred while a corporation was subject to tax under Article 9 may not be carried over to tax years in which the corporation is subject to tax under Article 9–A).

587 N.Y. Tax Law § 208(9)(f); see also Aetna Cas. and Sur. Co. v. Tax Appeals Tribunal of State of N.Y., 214 A.2d 238 (N.Y. App. Div. 3 Dept. 1995). For additional information on New York NOL Restrictions and Modifications to Federal NOL Rules, see 2200 T.M., New York State and City Corporation Income Taxes.

New York does not adopt the allocation and apportionment provisions of the Multistate Tax Commission or UDITPA. However, entire net income is divided into business income and investment income in determining the amount of income allocated to New York. Business income is allocated (apportioned) to the state by multiplying business income by the New York business allocation percentage (apportionment percentage). Similarly, investment income is allocated to the state by multiplying investment income by an investment allocation percentage. 588 

588 N.Y. Comp. Codes R. & Regs. tit. 20, § 3-2.1(b).

For purposes of the entire net income base, before deducting any NOL, a corporation with both business income and investment income to which a loss is carried back or forward must apportion the loss between the business and investment income. 589 The amount of loss apportioned to each type of income is determined by multiplying the NOL by a ratio consisting of investment income before deduction of any NOL over entire net income before NOL deductions. 590 The apportioned NOL is subtracted from investment income. Similarly, the NOL not apportioned to investment income is subtracted from business income. 591 

589 N.Y. Comp. Codes R. & Regs. tit. 20, § 3-8.8.

590 Id.
591 Id.
Generally, separate reporting is required in New York; however combined reporting is an option for corporations that are engaged in a unitary business provided certain conditions are met. Notwithstanding, even if a group of corporations operates as a unitary business, a New York combined report may only be filed if an 80 percent stock ownership test is met and the filing of a separate return would result in a distortion of New York income due to substantial intercorporate transactions among the group. 592 

592 N.Y. Tax Law § 211(4); N.Y. Comp. Codes R & Regs. tit. 20, § 6-2.1.

(2) Bank Franchise Tax

The franchise tax imposed on banking corporations is based on the higher of an entire net income computation or an alternative minimum tax. 593 Entire net income is defined as the total net income from all sources, which is equal to the amount that the taxpayer is required to report for federal tax purposes. 594 Federal taxable income is incorporated as the starting point in computing entire net income. 595 The federal NOL deduction is added back to federal taxable income and a state–specific NOL is not permitted for tax years beginning prior to January 1, 2001. 596 

593 N.Y. Tax Law § 1455(a) and (b).

594 N.Y. Tax Law § 1453(a); N.Y. Comp. Codes R. & Regs. tit. 20, § 18-2.2(a).

595 N.Y. Comp. Codes R. & Regs. tit. 20, § 18-2.2(b).

596 N.Y. Tax Law § 1453(b)(3); N.Y. Comp. Codes R. & Regs. tit. 20, § 18-2.3(a)(3).

For taxable years beginning on or after January 1, 2001, the provision denying the deduction of an NOL is repealed and a provision is added to New York law providing for the deduction of an NOL that is presumed to be the same as the federal NOL calculated under I.R.C. § 172. 597 The federal NOL will be modified to reflect the New York modifications to federal taxable income under the bank franchise tax. 598 NOLs generated during taxable years in which the taxpayer was not subject to the bank income tax are not allowed under N.Y. Tax Law § 1453(k-1)(2).

597 N.Y. Tax Law § 1453(k-1).

598 N.Y. Tax Law § 1453(k-1)(1).

Each corporation included in a federal consolidated group must compute its federal taxable income for purposes of the New York bank franchise tax as if such corporation had filed a separate federal return. 599 However, affiliated financial institutions meeting certain ownership requirements may be required to file a combined report. 600 

599 N.Y. Comp. Codes R. & Regs. tit. 20, § 18-2.2(c).

600 N.Y. Tax Law § 1462(f)(2).

b. Deduction of the NOL

(1) Corporate Franchise Tax

As noted above, New York's NOL provisions generally conform to the federal NOL provisions subject to certain limitations. Losses generated in tax years beginning after August 5, 1997 may be carried back two and forward 20 years. Losses generated in tax years beginning on or before August 5, 1997 may be carried back three and forward 20 years. 601 For all years, the NOL carryback deduction is computed as though the taxpayer had elected to relinquish any carryback period, except with respect to the first $10,000 of NOL. 602 Additionally, the amount of the NOL carryback and carryforward deduction may not exceed the deduction for the taxable year allowed under I.R.C. § 172. 603 

601 N.Y. Comp. Codes R. & Regs. tit. 20, § 3-8.1

602 N.Y. Tax Law § 208(9)(f)(5).

603 N.Y. Tax Law § 208.9(f)(3).

NOLs are carried forward and back in accordance with the ordering rules under the Internal Revenue Code. 604 New York conforms with the federal Job Creation and Work Assistance Act of 2002 (Pub. L. No. 107-147), and allows taxpayers to carry back NOLs incurred during 2001 or 2002 for five years. A corporation which reports its income as part of a consolidated group for federal tax purposes, but files a separate return for New York state tax purposes, must compute its NOL deduction as if a separate federal return was filed. 605 

604 N.Y. Comp. Codes R. & Regs. tit. 20, § 3-8.1(c).

605 N.Y. Comp. Codes R. & Regs. tit. 20, § 3-8.1(a). See also In re Univisa Inc., No. 820289 (N.Y. Tax App. Trib. Sept. 20, 2007) (a taxpayer, filing consolidated returns for federal purposes and separate New York general business corporation franchise tax returns, is prohibited from deducting its subsidiary's net operating losses).

Taxpayers may elect to waive the NOL carryback period; however, the election must be made for each of the loss years. 606 Additionally, if the taxpayer qualifies to make the federal NOL carryback election, and the taxpayer does not make the election, the taxpayer is precluded from making the election for New York state tax purposes. 607 The filing of the election for federal purposes is binding on the corporation for New York purposes. 608 

606 N.Y. Comp. Codes R. & Regs. tit. 20, § 3-8.1(d).

607 Id.
608 Id.
If a corporation files a combined report for New York corporate franchise tax purposes, regardless of whether it filed a consolidated or a separate return for federal income tax purposes, the NOL and any carryback or carryforward will be computed as if the corporation had filed a federal consolidated return for the same corporations. 609 The regulations provide that the limitations imposed on federal consolidated returns apply. 610 Accordingly, the SRLY limitations should apply.

609 N.Y. Comp. Codes R. & Regs. tit. 20 § 3-8.7(a)

610 Id.
Further, New York has promulgated its own SRLY–type limitations through regulations. The portion of a combined NOL attributable to a corporation that filed a separate return for a preceding or succeeding taxable year will be an amount bearing the same relation to the combined loss as the NOL of such corporation bears to the total NOL of all members of the group having such losses, to the extent that they are taken into account in computing the combined NOL. 611 

611 N.Y. Comp. Codes R. & Regs. tit. 20 § 3-8.7(b).

(2) Bank Franchise Tax

The NOL deduction permitted for taxable years beginning on or after January 1, 2001 for financial institutions shall not include a deduction for any NOL sustained prior to January 1, 2001, or during a taxable year for which the taxpayer was not subject to tax in New York. 612 Additionally, the NOL deduction is calculated as though the taxpayer had elected to relinquish the carryback period for federal purposes. 613 Although the statute does not expressly address the carryforward period, because the federal NOL is incorporated for New York purposes, arguably the 20 year carryforward of I.R.C. § 172 will apply. 614 

612 N.Y. Tax Law § 1453(k-1)(2).

613 N.Y. Tax Law § 1453(k-1)(4).

614 See N.Y. Tax Law § 1453(k-1).

c. Post–Reorganization NOL Utilization

(1) Corporate Franchise Tax

New York does not incorporate the limitations of I.R.C. §§381 or 382 by statute or regulation. However, the incorporation of the NOL calculated under I.R.C. § 172 incorporates these limitations by implication. 615 Additionally, New York imposes its own limitations on the use of NOLs subsequent to highly leveraged mergers or acquisitions (principally leveraged buy–outs and other transactions involving significant indebtedness). 616 

615 N.Y. Tax Law § 208.9(f).

616 N.Y. Tax Law § 208.9(f)(2-a) to (2-c).

New York case law also disallows the carryover of NOLs where the loss corporation was not doing business in New York in the year of the loss, even though the successor corporation was a New York taxpayer. 617 However, in an advisory opinion, a successor corporation that maintained the same business activity of its subsidiary was allowed to carry over the NOLs of its merged subsidiary for those periods in which the subsidiary was taxable in New York. 618 

617 See American Can Co. v. State Tax Commission, 37 A.D.2d 649 (N.Y. App. Div. 3rd Dept. June 24, 1971). See also In re New York Funeral Chapels Inc., No. 818854 (N.Y. Div. Tax App., July 3, 2003), where the division of tax appeals did not allow a funeral home to take a NOL deduction because the home did not actually incur the losses.

618 In re Charrette Corp., TSB–A–85(20)C (Oct. 10, 1985).

(2) Bank Franchise Tax

Although the statute providing an NOL deduction for bank franchise tax purposes beginning on January 1, 2001 does not expressly provide for the carryover of NOLs after a corporate merger or reorganization, the incorporation of the NOL deduction as defined under I.R.C. § 172 should arguably incorporate the provisions of I.R.C. §§ 381 or 382.
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